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Deconstructing

Indemnity

By Gary A. Watt

he California Supreme Court de-
Tcided a construction indemnity case

recently involving a developer’s
claims against a window manufacturer for
reimbursement of costs incurred defending
a multi-plaintiff homeowners’ lawsuit. The
issue was whether the contract required
the subcontractor to mount and pay for
a defense even if that subcontractor was
not negligent. Those of you with no con-
struction practice, having seen the words
construction, developer and subcontractor
several times now in three sen-
tences, are considering moving
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to the framer.)

The 4th District affirmed, noting that
any other result ignored the terms of the
contract. Justice David G. Sills wrote that
the contract’s use of the different verbs,
“to indemnify” and “to defend,” had to be
given independent meaning. “To defend”
promised “the rendering of a present
service, ... and not just reimbursement of
defense costs retroactively determined.”
Given the obligation to provide a present
service, the text could not be interpreted
as stating an obligation contingent on an
ultimate finding of negligence. In essence,
while Weather Shield won on
indemnity, it made no difference
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and contracts between profes-
sional groups such as doctors
and anesthesiologists. So don’t
turn the page just yet. Whether
you come across contracts in
the transactions or litigation
stage, the high court’s decision in Crawford
v. Weather Shield Mfg. Inc., Cal. LEXIS 9072
(2008), will probably impact your practice.

In Crawford, both the trial and appellate
courts found that Weather Shield owed the
developer its defense costs and fees despite
ajury finding Weather Shield not negligent.
Weather Shield signed a contract with the
developer that contained an indemnity
provision made up of two operative clauses:
“[Weather Shield] ... agree[s] fo indemnify
and save Owner harmless against all claims
for damages ... growing out of [Weather
Shield’s] execution of the work, and at
[Weather Shield’s] own expense to defend
any suit or action brought against Owner
founded upon the claim of such damage.”
(Emphasis added.)

Despite requests, Weather Shield refused
to defend the developer. The developer
settled the case with the homeowners, then
prosecuted its cross-complaint against
Weather Shield for indemnity (settlement
dollars) and costs of defense. The trial court
found that a jury’s no-negligence verdict
absolved Weather Shield of any indemnity
liability. But the court also concluded that
Weather Shield was contractually liable for
half the costs of defending the homeown-
ers’ claims, regardless of negligence. (The
other half of the defense costs was allocated

and whether
the contract
disavowed

such terms.

legal defense when a third party
claim is made.” Subject to statu-
tory limitations and the rules
of contract interpretation, “the
parties have great freedom to
allocate such responsibilities.”

Before turning to the contract, Crawford
paused to survey the legal landscape of
indemnity codified by Civil Code Section
2778. The high court noted that “the ob-
ligations set forth in section 2778 [ ] are
deemed included in every indemnity agree-
ment unless the parties [contractually]
indicate otherwise.” Under 2778 subdivi-
sion 3, the promise of indemnity “embraces
the costs of defense against such claims,
demands, or liability.” Subdivision 4 binds
the indemnitor to defend if requested and
under subdivision 5, a recovery against the
indemnitee suffered in good faith will be
treated as conclusive evidence should the
indemnitor refuse the request.

So absent language to the contrary, a con-
tractual promise of indemnity is deemed
by 2778 to include costs of defense. But in
most contracts, the obligation to pay is usu-
ally contingent on negligence on the part of
indemnitor. And if the contract is silent or
ambiguous on this issue, then absent neg-
ligence, no obligation to pay will attach. As
Crawford put it, “if one seeks, in a noninsur-
ance agreement, to be indemnified for his
or her own active negligence, or regardless
of the indemnitor’s fault ... language on the
point must be particularly clear and ex-
plicit, and will be construed strictly against
the indemnitee.”

Thus, the public policy-based default po-
sition is no liability absent negligence and
the jury found Weather Shield not negli-
gent. Doctrinal landscape and limitations in
sight, the key to the case would be “whether
the express terms of Weather Shield’s sub-
contract required Weather Shield, at its own
expense, to assume [developer’s] defense,
and, having failed to do so, to reimburse
[developer] after the fact for the latter’s
actual defense costs, regardless of Weather
Shield’s liability to indemnify [developer]
for amounts paid to the homeowners in
settlement.”

The answer was yes. Not only was there
no language disavowing the obligations that
2778 deems included in every indemnity
contract, but the contract clearly stated the
dual obligations: First, “to indemnify and
save Owner harmless against all claims
for damages . . . growing out of [Weather
Shield’s] execution of the work.” And sec-
ond, “at [Weather Shield’s] own expense
to defend any suit or action brought against
Owner founded upon the claim of such dam-
age.” (Emphasis added.) Thus, the contract
expressly and separately identified the duty
to defend, i.e., “to render, or fund, the service
of providing a defense on the [indemnitee’s]
behalf — a duty that necessarily arises as
soon as such claims are made against the
[indemnitee].”

As for negligence, Crawford concluded
that “the duty ‘to defend’ expressly set forth
in Weather Shield’s subcontract thus clearly
contemplated a duty that arose when the
claim was made, and was not dependent on
whether the very litigation to be defended
later established Weather Shield’s obliga-
tion to pay indemnity.” (Emphasis added;
footnote omitted.) The court found further
proof of the broader scope because the
indemnity clause required Weather Shield
to “indemnify ... [the builder] ... against”
all claims for injury, damage or loss, while
the defense clause required Weather Shield
“at [its] own expense to defend any swuit
or action ... against [the builder] founded
upon” such claims. “[A] duty expressed in
this manner did not require a final deter-
mination of the issues of Weather Shield’s
negligence.”
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Why did the Supreme Court grant review,
given its references to Civil Code Section
2778 as “unchanged since 1872” and its af-
firmance of the appellate court (which had
affirmed the trial court)? Three answers:
Heppler, Baldwin Builders and Regan Roof-
ing. As anyone that has tried to enforce an
independent duty to defend in recent years
knows, these cases were often successfully
used by indemnitors to forestall or entirely
avoid a separate duty to defend.

As Crawford observed, Heppler v. J.M.
Peters Co., 73 Cal.App.4th 1265 (1999),
should properly be seen as limited to its
contractual facts. There, under an assign-
ment of rights, the homeowners sued the
concrete subcontractor under both indem-
nity and defense provisions. The trial court
ruled that the contract required a showing
of subcontractor negligence before any
indemnity obligation attached. The jury
found no negligence. The Court of Ap-
peal affirmed, but as Crawford points out,
the plaintiffs failed to raise the issue of a
separate duty to defend. Heppler never had
to reach the issue.

nd, Crawford continued, if Heppler
did not reach the issue, then in

aldwin Builders, 125 Cal.App.4th
1339 (2005), the same panel of the Court
of Appeal misspoke when it said Heppler
held that “an indemnitor/subcontractor
generally will not be liable o7 have a duty to
defend its general contractor pursuant to the
terms of an indemnity agreement unless it
was negligent in performing its work.”

In fact, Baldwin never reached these
issues but involved an action for attorney
fees after the subcontractor successfully
defended indemnity claims. So Baldwin’s
broad misstatement was not only wrong,
it was dicta.

From there, Crawford went on to address
the final case in the indemnitor defense tril-
ogy, Regan Roofing Co. v. Superior Court,
24 Cal.App.4th 425 (1994). Regan Roofing
involved a developer’s cross-complaint
against subcontractors for indemnity and
defense. The trial court found that it was
too early to adjudicate indemnity, but that
each subcontractor had an immediate
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duty to defend. But the Court of Appeal re-
versed, stating “No determination has yet
been made as to whether the subcontrac-
tors were negligent ... giving rise to a duty
to indemnify and a related duty to defend.”

Regan Roofing got it wrong. As Crawford
put it, Regan Roofing “seems to have as-
sumed” that an indemnitor’s duty to defend
is not independent but “extends only to
claims as to which indemnity is actually
[and eventually] allowed.” Yet the contracts
in Regan Roofing, “like the ones before us
here [in Crawford], did explicitly indicate
a separate and distinct duty to defend the
indemnitee” a duty that “necessarily arose”
when the claims were brought and that “did
not depend on whether the conditions of
indemnity were, or were not, later estab-
lished.” To the extent it held otherwise, the
Supreme Court disapproved Regan Roofing.

So what will Crawford mean going
forward? Certainly more litigation over
whether contract language establishes a
right to defense not tethered to a finding
of negligence. There will be renewed litiga-
tion on what Civil Code Section 2778 deems
part of an indemnity contract and whether
the contract disavowed such terms. De-
pending on the differential in bargaining
power, there may also be procedurally or
substantively unconscionable contract ar-
guments lurking as well.

For those involved in drafting such
provisions, Crawford provides important
guidance, and for those litigating such
provisions, important reminders. For
indemnitees and their lawyers, Crawford
is vindication — a duty to defend with
teeth. For indemnitors and their lawyers,
Crawford means a less favorable legal land-
scape. And as the residential subcontractor
industry realizes, the Legislature, not the
courts, will be the place to go to avoid be-
ing bitten.
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