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ode of Civil Procedure Section 998 offers to compromise

sound simple. A party makes an offer to settle. If the other

party refuses and then fails to obtain a more favorable

result at trial, costs and fees can be shifted. Simple right?

Not so fast. As the case law abundantly demonstrates,
998 offers present myriad challenges from validity to assessment for
cost/fee shifting. It helps to keep some basics in mind.

The purpose of Section 998 is simple enough: to “encourage settle-
ment by providing a strong financial disincentive to a party...who
fails to achieve a better result than...by accepting the 998 offer.”

Bank of San Pedro v. Superior Court, 3 Cal.4th 797 (1992). As the
statute puts it, if a plaintiff rejects a defendant’s offer and fails
to obtain a more favorable judgment, “the plaintiff shall not
recover...post-offer costs and shall pay the defendant’s
post-offer costs.” A court may include the defendant’s
post-offer expert witness fees. And the defendant’s

post-offer costs, “shall be deducted from any dam-

ages” awarded to the plaintiff. In contrast, if a de-

fendant rejects a 998 offer and fails to obtain a

more favorable result at trial, “the court...may

require the defendant to pay...costs of the

services of expert withesses...in addition to

plaintiff's costs.”

The first question is validity. Per Sec-
tion 998(b), offers must be in writing
and must allow the offeree to accept
by signing below designated ac-
ceptance language. No “magic
words” are required and the
offer does not have to be in
pleading format. For ex-
ample, Berg v. Darden, 120
Cal.App.4th 721 (2004),
found a plaintiff's 998 offer
included in the last paragraph
of a letter valid because it was
written, clearly made under Sec-
tion 998 and would result in final disposi-
tion. So if it looks like a 998 offer, counsel should
treat it as a 998 offer. But if you are making an offer, why
take chances? Put it in pleading format.

And counsel should always consider the issue of attorney fees in a
998 offer. Silence can be deadly. For in a fee case, “a party who secures
a recovery by accepting a [S]ection 998 offer is entitled to [attorney] fees
unless they are excluded by the offer.” Engle v. Copenbarger & Copen-
barger LLP, 157 Cal.App.4th 165 (2007). So if “each side is to bear its
own costs and attorney’s fees,” then 998 offers should say so.

Furthermore, note that generally, separate offers should be made
to each defendant or plaintiff. Taing v. Johnson Scaffolding Co., 9
Cal.App.4th 579 (1992) found a plaintiff’s joint 998 offer to three defen-
dants insufficiently specific for each defendant to determine the amount
sought; and the court in Menees v. Andrews, 122 Cal.App.4th 1540
(2004) found a defendant’s 998 offer invalid because the individual
plaintiffs had no opportunity to settle unless all settled. Since the pur-
pose of a 998 offer is to encourage settlement, clarity in weighing the
offer before it expires, not after trial, is the key to validity.

But it is not always error to make a lump sum offer to multiple plain-
tiffs. For example, just last month, the court in Barnett v. First National
Insurance Co. of America, 2010 WL 2089652 stated that because

plaintiff and plaintiff's spouse have community property interests in a
personal injury cause of action, in the future the Court will hold that such
lump sum offers are valid. The court was overruling Weinberg v. Safeco
Ins. Co. of America 114 Cal.App.4th 1075 (2004), which invalidated a
lump sum offer to husband and wife plaintiffs. The problem typically in-
herent in 998 offers to multiple
plaintiffs does not arise
because either spouse
can accept the offer
on behalf of the
community.
And there
is no
allo-

cation problem because the spouses have equal interests in all of the
proceeds “whether or not the injuries claimed in a lawsuit by a husband
and wife are ‘indivisible’ or ‘separate’....”

Once validity is established, how can counsel respond to a 998 offer?
Contrary to general contract rules, countering a 998 offer is not rejection
and does not extinguish the pending offer. Guzman v. Visalia Community
Bank, 71 Cal.App.4th 1370 (1999). But an offeror can revoke any time
before the offer expires, thereby taking the 998 offer out of play as well.
So feel free to negotiate, but be aware that counsel can counter and still
accept the original 998 offer any time before it expires or is revoked. A
998 offer does not become a nullity just because a counter is made. If
the offer is valid, it can still be in play after trial.

ounsel should accept a 998 offer as written, never im-

posing additional conditions on a purported acceptance.

Bias v. Wright, 103 Cal.App.4th 811 (2002) (defendant’s

fax acceptance adding condition that each side bear its

own costs is not the unequivocal acceptance required by
998). While acceptance must be in writing, it can be made in the
998 offer or in a separate document.

Quite often, multiple offers are made during the course of litigation.
Here too, counsel must be careful about dismissing a 998 offer as no
longer in play. As the Court of Appeal in One Star Inc. v. Staar Surgical
Co., 179 Cal.App.4th 1082 (2009) put it, “the party’s last valid section
998 offer is effective unless expressly revoked.” Here, revocation of a

second pending offer brought an earlier lapsed offer into play for cost
shifting purposes. In contrast, if a second offer is made while the first
offer is pending, the second offer supersedes the first one. And if that
second offer turns out to be invalid, the offeror cannot fall back on
the first offer. Palmer v. Schindler Elevator Corp., 108 Cal.App.4th 154
(2003).

Of course, the rubber hits the road when a valid offer is rejected
and the 998 offer is analyzed for cost/fee shifting. Determining the
“more favorable judgment” question depends on which party is the of-
feror. The evaluation process is different if the plaintiff made the offer
(rejected by the defendant), as opposed to the other way around. And
remember, the time to know how this works is while the offer is pend-
ing, otherwise how will counsel evaluate the risk?

A net monetary recovery by the plaintiff can still be a win for an
offeror defendant. Depending on the amount of the defendant’s offer,
the defendant can obtain post-offer costs, including expert and attor-
ney fees. It all depends on whether the plaintiff’s 998 adjusted total is

less than the defendant’s 998 offer.
To the amount of plaintiff’s verdict, the court will add the follow-
ing as applicable: the plaintiff’s preoffer, prejudgment inter-
est per Bodell Construction Co. v. Trustees of California
State University, 62 Cal.App.4th 1508 (1998); and
the plaintiff’s preoffer statutory costs including
preoffer attorney fees in a fee case. If the aggre-
gate sum is still less than the defendant’s 998
offer, the defendant gets its post-offer statutory
costs, which will include post-offer attorney fees
and can include post-offer expert fees.
Scott Co. of California v. Blount Inc., 20 Cal.4th
1103 (1999), is instructive. There, the plaintiff
prevailed at trial in an attorney fees provision
case. Absent the 998 issue, the plaintiff would
be the “prevailing party” and get all of its statu-
tory costs and fees. But in Scott, the plaintiff did
not obtain a “more favorable judgment.” Plaintiff’s
jury award, preof



