Defense Verdict in Medical Malpractice Case – November 11, 2008
Case: Dalbey v. Kreil, MD; Klingman, MD; Napa Valley Cardiac and Thoracic Surgery Company – 
26-33763; Court: Napa County Superior Court

Counsel for Defense: Ricardo A. Martinez
In February 2005, Plaintiff Dalbey had a routine TB screening chest x-ray, which revealed a mass compressing or invading the vein above the heart.  On 3/30/05, she underwent surgery and dissection of the tumor with reconstruction of the right subclavian vein with a Gore-Tex graft, and left innominate vein reconstruction using saphenous vein.  A frozen section biopsy revealed a malignant tumor later described as a sarcoma originating from the phrenic nerve.  She tolerated the surgery well and was transferred to the ICU in stable condition, with mild facial and neck edema.
On 3/31/05, Dalbey was extubated with no complications. Later that morning, she reported acute visual disturbances in both eyes and was given steroids.  She recovered half of her sight in the right eye, but permanently lost vision in the left eye.  The diagnosis was Posterior Ischemic Optic Neuropathy.
Plaintiff’s experts contended that the anesthesia and surgical plans fell below the standard of care because it was likely that the superior vena cava would be occluded during surgery, and it was negligent to place peripheral IV and CVP lines in that system for use in surgery and post-surgery.  They contended that the failure to use a femoral line instead to administer fluids into the inferior vena cava resulted in the negligent administration of six liters of fluid above the location of the surgery and caused significant venous congestion, hemodynamic instability, edema and ischemic injury to the optic nerves.   They also criticized the selection of the types and size of grafts used for the reconstruction, resulting in further occlusion and contributing to significant venous congestion, hemodynamic instability and ischemia.

Defense experts testified that the surgical and anesthesia plans were appropriately developed; that the 30 minute resection and reconstruction produced  only brief, partial and intermittent occlusion of vessels because specialized instrumentation were used, including a vascular stapler and side-biter clamps; and that the indication, route and amount of fluid were appropriate and evenly distributed, as demonstrated by evidence of good hemodynamic stability confirming adequate blood flow at all times.  Additional clinical and objective evidence, including MRI findings, demonstrated an absence of significant venous congestion, no hemorrhages or edema of the optic nerves, no hemorrhages, stroke or swelling of the brain, and only expected mild facial and right neck edema attributable to major surgery. 

Defense experts also testified that the selection and use of the grafts were appropriate and the continued clinical improvement and hemodynamic stability following surgery demonstrated that the grafts were providing adequate flow and were not occluded.  They testified that the grafts did not cause or contribute to neither significant venous congestion nor ischemic injury to the optic nerves.
After a seven week trial, the plaintiff’s attorney asked the judge to award $1.85 million and defense counsel, Ricardo A. Martinez, asked the jury to return a defense verdict. The jury deliberated for approximately one hour and returned a unanimous defense verdict.   
