Defense Verdict in Medical Malpractice Case – March 3, 2010

Case: Smith v. Stein – RG07342763

Court: Alameda Superior Court

Counsel for Defense: Ricardo A. Martinez
Plaintiff Stan Smith underwent surgery on April 7, 2006 to correct flexor tendonitis in his right middle finger.  He returned for a post-operative visit on April 17 with good motion, no symptoms, a well-healed wound, and was cleared to return to work.  He contended that redness and swelling developed on April 28, and that he called Dr. Stein’s office but was told that problem was normal and did not need to be seen.   Plaintiff returned to work on May 15 and although his finger became extremely swollen and progressively unable to bend, he continued working and waited until May 25 to see Dr. Stein.   

Dr. Stein evaluated the finger and diagnosed probable rupture of both flexor tendons.  An MRI on May 26 showed a rupture of the flexor digitorum profundus and superficialis tendons had ruptured in the right middle finger distal to the surgical site.  Exploratory and reconstructive surgery was scheduled for June 2.   Plaintiff cancelled the surgery and sought a second opinion with a Stanford plastic and reconstructive surgeon.  
Mr. Smith underwent stage one of a two-stage surgery to place a Hunter rod within the finger surgery on June 30.  A tendon graft was to be performed within three to four months but plaintiff elected to forgo its completion and had the finger amputated at the level of the proximal interphalangeal joint.  He contended his decision was motivated by a desire to return to work sooner and because he felt rehabilitation would take too long and was not guaranteed. 
Mr. Smith filed suit alleging medical malpractice, claiming one or both tendons were partially lacerated during the surgery, causing them to rupture.  The defense countered that the surgery was performed within the standard of care, using a standard and recognized approach for a minor procedure.  Dr. Stein also maintained that swelling and redness after surgery were red flags for potential infection, and that had Smith called to report such problems, he would have been advised to see the doctor immediately. 
After a five week trial, the plaintiff’s attorney asked the jury to award $2 million in special damages and $250,000 in general damages.   Dr. Stein asked the jury to return a defense verdict.  After deliberating approximately nine hours, the jury returned a unanimous defense verdict for Dr. Stein.   
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